CATCH 22:
A BINDING TREATY ON BUSINESS AND HUMAN RIGHTS
Vildan DRPLJANIN!

drpljaninvildan@gmail.com

Irma Masovic — Muratovic?

i.masovic@uninp.edu.rs

Abstract

Arguments can be found that the ever-growing power and influence of transnational corporations,
which often greatly exceeds the resources and the capacities of many states, have repeatedly
resulted with abuses of human rights and violations of basic principles of national and international
law with unwilling and/or weak state governance to counter this. In June 2014, the UN Human
Rights Council for the first time took formal steps to elaborate an international legally binding
instrument to regulate the activities of transnational corporations and other business enterprises
with respect to human rights. This article acknowledges the utmost need to hold businesses
accountable for human rights abuses and provides an overview on the meaning of a binding treaty
on business and human rights from a legal, economic and policy perspective to test whether this
approach strengthens the protection of human rights. The scope of the article is limited to exploring
the feasibility of the idea of a binding treaty by providing a general overview of the discussion
related to the status i.e. the legal subjectivity of corporations under international law, as well as to
analysis of the applicability of international human rights law to corporations. This scrutiny with
regards to the role of transnational corporations in the context of human rights shows that currently
the matter stands in a way that any solution proposed from the perspective of international law
appears as a futile approach from which there is no escape because of mutually conflicting or
dependent conditions like the ones presented in Catch-22, the novel written by Joseph Heller. The
article points out the shortcomings of a binding convention within the belief that rather than
despair, this should lead us to organize better to ensure that the amorality of profit does not prevent
the rise of the emerging need of a new human rights dialogue
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INTRODUCTION

The power and resources of transnational corporations often greatly exceed those of states (Speir,
2012). This not only makes corporations powerful on the global level, but it also puts them in a
position where they can influence governance and makes states increasingly unable and/or
unwilling to regulate their conduct. Nonetheless, it presently remains impossible for transnational
corporations to be held accountable for violations of human rights under the international law
regime.

Arguments can be made regarding transnational corporations’ complicity in human rights
violations perpetrated by states, whereby the corporation participates in state conduct that violates
human rights (Hazenberg, 2016). This could be the case, for instance, when a tech-transnational
corporation passes over information concerning the identity of social media users to authoritarian
governments (Dann and Haddow, 2008). Furthermore, corporations have been accused of directly
violating human rights in zones of weak governance where the state does not perform its legal
human rights duties. Operating in a context of weak governance through degrading work
conditions as the de facto principal authoritative actor, it can be said that transnational corporations
are not only complicit in state violations but actively violate human rights themselves (Hazenberg,
2016). The numerous cases that have been so far unsuccessfully brought before American courts
under the Alien Tort Claim Act (ACTA), are an example of the necessity of the arguments
presented in this article when a transnational corporation is involved in direct human rights
violations (Enneking, 2012).

The third revised draft of the proposed binding treaty on business and human rights, that was
discussed from 25 to 29 October 2021 in Geneva, comes just over eight years after the Human
Rights Council (HRC) adopted a resolution calling for the establishment of a working group. The
group was tasked to ‘elaborate an international legally binding instrument to regulate, in
international human rights law (IHRL), the activities of transnational corporations and other
business enterprises’ (A/HRC Res. 26/9/2014). The previous eight years represent one of the latest
attempts from the international community to come together on this issue, and to try to address
violations of international human rights obligations by corporations (De Schutter, 2016).

This article acknowledges the utmost need to hold businesses accountable for human rights abuses
and provides an overview on the meaning of a binding treaty on business and human rights from
a legal, economic and policy perspectives (Stephens, 2017) to test whether this approach
strengthens the protection of human rights (Westaway, 2011). To begin, this article situates the
whole discussion into the general context of the various means capable to regulate transnational
corporate conduct in the domain of human rights (Weissbrodt & Kruger, 2017) against the
background of various other relevant treaties. Primarily, it asks questions regarding the feasibility
of the idea by providing a general overview of the discussion related to the status of corporations
under international law (IL). Then, through analysis of the applicability of international human
rights law to corporations, it inquires whether the idea manages to strengthen the protection of
human rights obligations or not.

For this article, transnational corporations (TNCs) or multinational corporations (MNCs) are
understood to be companies that operate in at least more than one country (Skinner, 2020). On the
other hand, the process regarding the binding treaty is defined to refer to the discussions, materials
and the eight sessions of the intergovernmental working group.



STATUS OF TRANSNATIONAL CORPORATIONS UNDER INTERNATIONAL LAW

The traditional treatment of the question of subjects of international law has been causing academic
debates for many years now (Klabbers, 2003), and unlike in national laws, there is still no definite
list as to who is considered a subject of international law (Clapham, 2006). However, few, if any,
would disagree that international law has been, and still is, a state-centric system, product of the
1648 Westphalia Peace which regulates relations between states, by states, and for the benefit of
states (Bartelson, 1995). As such, international law is mainly built around the concept of the
modem sovereign state and it is crafted in a way that accommodates states (Crawford, 2012), and
any other form of a non-state actor would have to fit in the required shape to utilize international
law (Shaw, 2008). Consequently, transnational corporations, as one such non-state actor, would
certainly struggle to ascertain their status under international law and currently range between
being subjects with limited legal status (Clapham, 2006) and not being considered as subjects at
all (Brownlie, 2003). This current standing indicates that transnational corporations have limited
to no liability under international law and in contexts of unwilling and/or weak state governance
could very well mean that corporations are not held accountable by any law for inflicted violations
of human rights.

Although it can be argued that the notion of subjects and personality is largely a descriptive one
(Cutler, 2001), as rights and obligations do not flow automatically from a grant of personality
(Klabbers, 2002), a binding treaty for businesses would inevitably raise the question of the political
and legal status of corporations under international law (Nwapi, 2014). Hence, the uncertain status
of corporations poses a risk that could make the treaty fragile (De Schutter, 2016) from the very
beginning since the negotiation process (Crawford, 2012), the accession criteria (Shaw, 2008), the
implementation (Brownlie, 2003), and the enforcement of the treaty, could not be based on the
subjectivity of the actors and thus would require a high level of improvisation. Even though
international organizations are also recognized as actors with treaty-making power, the situation
is quite different with regards to corporations and individuals as they are drastically less engaged
on the international plane. Furthermore, regardless of the proposed solutions whether to include
corporate representatives in the negotiations, questions of legitimacy may always arise as treaties
in international law mostly base their sine qua non on the sovereignty of states. Knowing that even
enforcement of regular treaties faces many obstacles and is not always satisfactory, a treaty of this
kind bears the risk of creating a half-system that could breed additional problems with regards to
enforcement without addressing the ones that already exist and giving corporations a carte blanche
to cover their misdoings.

Therefore, given that human right protections from businesses are already duties of the state (Liste,
2016), an improvised approach would create an overlap between the obligations owed by the state
and the businesses, and eventually could allow both actors to try to pass on the responsibility and
avoid action (Teubner, 2006). On the other hand, the international community could aim to achieve
the goal envisioned by the treaty, with substantially less risk, if they were instead to offer assistance
to less developed states, encourage legislation to allow for universal civil jurisdiction on a
‘necessity basis’, and increase cooperation between stakeholders on this matter. Assistance could
include trainings, financial help, monitoring, or any other resources that would help balance the
position of the developing states against the position of powerful corporations operating within
their territory (Kaeb & Scheffer, 2013). Jurisdiction and cooperation may depend on the region in
question, but one example to follow in this direction is the European Union.



Even if the provisions were to somehow manage to provide protection against the risk of overlap
and its consequences, the treaty could remain frail due to the strong division between states as to
its necessity and plausibility. For example, in the Resolution A/HRC Res. 26/9 from 26 June 2014,
out of the 47-members-large HRC, 27-member-states did not vote in favour for the establishment
of aworking group on this issue, 14 were against and 13 abstained. The lack of a consensus means
that the treaty would be unable to address prevention of human rights abuses by transnational
corporations if there is no cooperation between the different states where a certain corporation
conducts its activities. As this is the core of the problem, the attempt of the binding treaty to
strengthen the protection of human rights could remain futile. Nonetheless, considering
argumentation from authors who say that this approach is formalistic blindness (Duruigbo, 2007),
and that focusing on subjects of international law is a distraction (Alvarez, 2011), the idea of a
binding treaty potentially also struggles from a viewpoint of applicability of IHRL to corporations.
Even though the argumentation presented with regards to the formal part of international law
suffices, this article wants to show that if there is a strong will to bypass the whole system of
international law, all these shortcomings could be resolved, albeit it is another topic whether this
should be an aim to strive for or not.

It is important to note that this article does not focus on the international investment regime because
it consists of nearly 3000 bilateral investment treaties (BITs) and regional free trade agreements
with investment chapters (FTAS), that makes it a very specific part of international law with very
little in common with the topic of this article. This article will neither get into a discussion about
the specifics of Trade Law and the way that segment might be influenced by such a treaty, but
there is likewise a solid case to be built on this base.

APPLICABILITY OF INTERNATIONAL HUMAN RIGHTS LAW TO CORPORATIONS

Namely, the academic literature defines international human rights law as the law which deals with
the protection of internationally guaranteed rights of individuals and groups against violations by
governments (Knox, 2008). As such, it places duties on states to respect, protect and fulfil the
rights of individuals and groups, take for example the wording of ICCPR and ICESCR and the
case law of the Human Rights Committee, which means that IHRL is mostly aligned vertically
(Ruggie, 2007). However, to respect, protect, and fulfil human rights, it is not enough for states
only to abstain from violations of human rights obligations, but they also need to make sure that
these human rights are protected from third parties, and this means that indirectly IHRL applies
horizontally as well (Clapham, 2006). The binding treaty on business and human rights would seek
to transform these indirect obligations owed by corporations to the state, to direct obligations
corporations owe to the international community. Although this idea sounds noble, and it seems
like it provides a unified protection of human rights, there are several reasons that suggest that
these norms would not be any more effective than the existing system of indirect duties (Steinhardt,
2005).

Primarily, under the current system, states are required to report to the United Nations (UN) about
their compliance with the human rights obligations and they are supposed to explain what
measures they are undertaking to respect, protect and fulfil the rights guaranteed under
international law, including the ones most often abused by corporations. This system is by no
means perfect, states frequently turn in reports late, if at all; vigorously oppose proposals for
rapporteurs directed at them; and refuse to cooperate with rapporteurs at all (Knox, 2008).



However, expanding this system even more by including corporations and monitoring their
behaviour on an international level would drastically decrease the already low effectiveness of the
whole reporting system. The binding treaty would involve at least several thousands of
transnational corporations, and thus would require massive machinery of resources to just go
through all the reports. Even with the assumptions that corporations are willing and know how to
report about their compliance with human rights obligations, which are not very plausible
assumptions, the treaty would be unable to ensure compliance simply because it would lack the
required resources to do so (Gilbert, 2011).

Secondly, the character of transnational governance and the conduct of multinational corporations
make the protection of human rights especially challenging and almost impossible to resolve with
a single treaty. Cases like Kiobel v. Royal Dutch Petroleum Co., can serve as a good example how
corporations implicated in grave human rights abuses can go unpunished when the remedy is not
locally available to the victims and when they need to depend on third parties to protect their basic
human rights (Menon, 2006). The Shell Petroleum Development Company of Nigeria, Ltd., one
of the respondents in this case, operated oil production facilities in the Ogoniland region of Nigeria
(USSC, 2013). Esther Kiobel and the other petitioners were Nigerian nationals who alleged that
they, or their relatives, were Killed, tortured, unlawfully detained, deprived of their property, and
forced into exile by the Nigerian government (USSC, 2013). The petitioners maintained that the
respondents, including the Shell Petroleum Development Company were complicit with the
Nigerian government's human rights abuses (USSC, 2013). Nevertheless, the United States
Supreme Court decision in this case found that the Alien Tort Claims Act presumptively does not
apply extraterritorially. This example goes to show that the further the adjudicating authority from
the places of alleged abuses, the less likely they are to take action and deliver justice unless
significant reforms are initiated.

The ideas of conducting due diligence processes to detect potential risks to human rights (Taylor,
2009), using soft law to motivate businesses to voluntarily undertake obligations to protect human
rights (Davarnejad, 2011), and setting private standards to protect brand recognition (Murphy,
2004), also take much longer than ever desired and could not be considered satisfactory steps in
the right direction. On the other hand, a failed treaty that is not adhered to in practice may give
countries and corporations an excuse not to take any other action to protect human rights from
violations by corporations. Furthermore, it could absolve states from obligations to take any
measures as corporations would become the main subjects in this regard (Cleveland, 2014). Even
though a limited one, the current system allows states that do not have any link with the human
rights abuses to serve as a forum for the victims.

Lastly, the UN Guiding Principles (UN, 2011) show that when attempts for protection come from
the standpoint of the international community, they tend to be formulated in very vague and general
terms so that they can be as comprehensive as possible. However, this weakens the protection from
its very start and makes it hard to measure its implementation. On the contrary, local bottom-up
solutions take much more detailed approach (Ruggie, 2014) and contribute more towards the
protection of human rights abuses from corporations in the long term. (Nolan, 2014).



CONCLUSION

Finding the right approach to hold businesses accountable for human rights abuses under
international law is an incredibly difficult task. The international human rights law is yet to see
what the most successful solution is and currently there are numerous proposals as to how to
strengthen the protection of human rights. Nevertheless, a binding treaty on business and human
rights that would grant transnational corporations legal subjectivity on the international plane
should not be one of the accepted proposals because the legal and policy perspective clearly points
out that this will not strengthen the protection of human rights. This is primarily because the
uncertain status of corporations under international law makes the whole idea unfeasible as it
eventually creates overlap between the obligations owed by the state and the businesses, thus
leading both actors to try to pass on the responsibility and avoid action. The lack of consensus does
not help the case of the binding treaty neither as cooperation between states where a certain
corporation is conducting its activities is necessary to address the core of the problem. Finally,
resource constraints, the conduct of transnational corporations and the character of transnational
governance add to inapplicability of international human rights law to corporations and build an
array of problems arising from a binding treaty on business and human rights that would grant
transnational corporations legal subjectivity on the international plane.
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